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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554   

In the Matter of     )        
) 

Developing a Unified Intercarrier Compensation ) CC Docket No. 01-92 
Regime      )        

) 
T-Mobile et al. Petition for Declaratory Ruling ) 
Regarding Incumbent LEC Wireless Termination ) 
Tariffs       )  

REPLY TO OPPOSITIONS TO PETITION FOR RECONSIDERATION 

Pursuant to Section 1.429 of the Federal Communications Commission’s (“FCC” or 

“Commission”) rules,1 T-Mobile USA, Inc. (“T-Mobile”) submits this reply to the oppositions 

filed by CenturyTel, Inc. (“CenturyTel”), the National Telecommunications Cooperative 

Association (“NTCA”), and the Organization for the Promotion and Advancement of Small 

Telecommunications Companies (“OPASTCO”) to T-Mobile’s petition for clarification or 

reconsideration (“Petition”) of the WTT Order.2  CenturyTel and NTCA/OPASTCO offer no 

valid legal or policy support for their opposition to T-Mobile’s request for clarification that 

Section 51.705 of the Commission’s rules applied to wireless termination tariffs unilaterally 

imposed by incumbent local exchange carriers (“LECs”) upon commercial mobile radio service 

(“CMRS”) providers prior to the effective date of the WTT Order.  Accordingly, the Commission 

                                                

 

1 47 C.F.R. § 1.429.  All petitions for reconsideration or clarification, oppositions, and comments 
filed on or before June 30, 2005, in this proceeding hereinafter will be short-cited. 
2 See Developing a Unified Intercarrier Compensation Regime, 20 FCC Rcd 4855 (2005) (“WTT 
Order”). 
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should reject CenturyTel’s and NTCA/OPASTCO’s oppositions and grant the Petition in its 

entirety. 

As an initial matter, T-Mobile’s assertion that the Commission has authority to impose 

interim pricing rules on CMRS-LEC traffic is unopposed and, in fact, received broad support 

from a number of parties, including CenturyTel, Verizon Wireless, Nextel Partners, and Leap 

Wireless.3  These parties agree that the Commission properly applied the interim pricing rules of 

Sections 51.715 and 51.707 to CMRS-LEC traffic during the period when negotiations for 

reciprocal compensation arrangements are pending.4 

Only CenturyTel and NTCA/OPASTCO oppose T-Mobile’s request for clarification 

regarding the applicability of Section 51.705 to wireless termination tariffs for past periods.  

Specifically, these parties adopt the indefensible position that wireless termination tariffs should 

not be subject to any pricing standard and thus can never be challenged as applied to past 

periods, regardless of the reasonableness of the tariffed rates.5  These parties ignore the critical 

difference, well-established by both FCC and judicial precedent, between a tariff that has been 

legally filed and a tariff that sets unreasonable and therefore unlawful rates. 

As T-Mobile noted in its petition, the Commission held that “a tariffed arrangement 

would not be unlawful per se under the current rules,” but expressly declined to make any 

“findings regarding specific obligations of any customer of any carrier to pay any tariffed 

                                                

 

3 See CenturyTel Opposition at 10; Verizon Wireless Comments at 6-8; Nextel Partners 
Comments and Opposition at 12; Leap Wireless Comments at 4. 
4 Id. 
5 See CenturyTel Opposition at 10-12; NTCA/OPASTCO Opposition at 3-4. 
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charges.”6  Contrary to CenturyTel’s claim, the Commission did not determine that “wireless 

termination tariffs for past periods should be enforced according to their terms.”7  Rather, it 

merely found that, under prior FCC rules, “incumbent LECs were not prohibited from filing state 

termination tariffs.”8  Although the Commission stated that “CMRS providers were obligated to 

accept the terms of applicable state tariffs,”9 it did not uphold the validity of all tariffed rates 

regardless of their reasonableness or suggest that CMRS providers could not challenge the 

lawfulness of tariffed rates.  Like any other purchaser of telecommunications services, CMRS 

providers may be “obligated to accept the terms” of a legally filed tariff, but this acceptance does 

not prevent them from challenging the lawfulness of the tariffed rates and obtaining reparations.  

In fact, it is well-settled that “legally effective, carrier-initiated tariffs can always be challenged 

as unreasonable and unlawful.”10  The purchaser of a tariffed service may be “bound to pay the 

legal rate; but if he could show that it was unreasonable he might recover reparation.”11   Thus, 

both the Commission and the courts have recognized that a tariff may be legally effective, but 

nonetheless is unlawful if it specifies unreasonable rates.12 

Consequently, even though the Commission found that its prior rules did not preclude 

wireless termination tariffs, these tariffs must comply with the pricing standards set forth in the 

Communications Act of 1934, as amended (“Communications Act”), and the Commission’s 

                                                

 

6 See T-Mobile Petition at 8-9 (quoting WTT Order, ¶ 10 n.40). 
7 CenturyTel Opposition at 10. 
8 See WTT Order, ¶ 9. 
9 Id. 
10 MCI Telecommunications Corp. v. Pacific Northwest Bell Telephone Co., 5 FCC Rcd 216, ¶ 
48 (1990) (emphasis added), aff’d sub. nom., MCI v. FCC, 59 F.3d 1407 (D.C. Cir. 1995). 
11 Id. (quoting Arizona Grocery v. Atchison, T. & S. F. R. Co., 284 U.S. 370, 384 (1932)). 
12 Id. 
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rules.  Specifically, Section 201(b) of the Communications Act requires “just and reasonable” 

rates, and Section 252(d)(2) requires that reciprocal compensation rates be based on “a 

reasonable approximation of the additional costs of terminating such calls.”13  In implementing 

Section 251 and 252, the Commission adopted pricing rules based upon “forward-looking” costs, 

and these rules have been affirmed on appeal.14  Notably, Section 51.705 provides specific 

standards for setting an incumbent LEC’s transport and termination rates.15 

The pricing requirements of Sections 201(b) and 252(d)(2) of the Communications Act, 

as well as Section 51.705 of the Commission’s rules, fully apply to an incumbent LEC’s 

transport and termination rates, regardless of the mechanism used to set those rates (i.e., pursuant 

to a tariff or a negotiated or arbitrated agreement).16  Thus, for example, in TSR Wireless, the 

Commission rejected the argument that the reciprocal compensation obligation under Section 

251(b)(5) of the Communications Act and the Commission’s implementing rules applies only 

within the context of interconnection agreements negotiated or arbitrated pursuant to Section 252 

procedures.  Specifically, the Commission found that the Local Competition Order, which 

adopted Section 51.703(b) of the Commission’s rules, “does not require a section 252 agreement 

before imposing such an obligation on the LEC.”17  The Commission further held that “any LEC 

efforts to continue charging CMRS or other carriers for delivery of such traffic would be unjust 

                                                

 

13 47 U.S.C. §§ 201(b), 252(d)(2). 
14 See Verizon Communications v. FCC, 535 U.S. 467 (2002). 
15 47 C.F.R. § 51.705. 
16 See TSR Wireless v. US West, 15 FCC Rcd 11166 (2000), aff’d sub nom., Qwest v. FCC, 252 
F.3d 462 (D.C. Cir. 2001). 
17 Id. ¶ 29 (citing Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, 11 FCC Rcd 15499 (1996) (“Local Competition Order”)). 
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and unreasonable and violate the Commission’s rules, regardless of whether the charges were 

contained in a federal or a state tariff.”18 

Contrary to CenturyTel’s contention,19 TSR Wireless dictates a similar result in this case.  

Here, Section 51.705(a) expressly requires that “[a]n incumbent LEC’s rates for transport and 

termination of telecommunications traffic shall be established” on the basis of (1) forward-

looking economic costs, (2) Section 51.707’s default proxies, or (3) bill-and-keep.20  Moreover, 

contrary to NTCA/OPASTCO’s argument,21 neither the plain language of the rule nor the Local 

Competition Order adopting the rule requires that the pricing standards set forth in Section 

51.705(a) apply only to reciprocal compensation or interconnection agreements.22  Because the 

Commission’s authority to adopt Section 51.705(a), as applied to CMRS-LEC traffic, arises 

under Sections 332 and 201 of the Communications Act, Section 51.705(a) is enforceable 

outside the context of a Section 252 interconnection agreement, i.e., a tariffed arrangement.23 

Furthermore, failure to apply the pricing requirements of Section 51.705(a) to wireless 

termination tariffs could result in a grossly inequitable situation that would allow an incumbent 

LEC to extract excessive termination rates from a CMRS provider, but prevent the CMRS 

provider from obtaining symmetrical reciprocal compensation from the incumbent LEC, in 

                                                

 

18 Id. (emphasis added). 
19 See CenturyTel Opposition at 11. 
20 47 C.F.R. § 51.705(a). 
21 See NTCA/OPASTCO Opposition at 3-4. 
22 Id.; Local Competition Order, ¶¶ 1054-64. 
23 Qwest v. FCC, 252 F.3d 462, 463-65 (D.C. Cir. 2001). 
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violation of Section 51.711(a) of the Commission’s rules.24  In the WTT Order, the Commission 

found that wireless termination tariffs “do not prevent CMRS providers from requesting 

reciprocal or mutual compensation at the rates required by the Commission’s rules.”25  The 

Commission noted, however, that the reciprocal compensation that CMRS providers could seek 

from incumbent LECs would be limited by Section 51.705, which imposes pricing standards, and 

by Section 20.11, which requires “reasonable compensation.”26  Absent the application of the 

same pricing requirements to an incumbent LEC’s tariffed rates, CMRS providers would be 

unable to collect symmetrical rates from the incumbent LEC, as required by Section 51.711(a).  

The Commission certainly did not contemplate this anomalous result when it allowed wireless 

terminations tariffs to apply for past periods. 

Based upon the foregoing, T-Mobile urges the Commission to reject CenturyTel’s and 

NTCA/OPASTCO’s oppositions and to grant the Petition in its entirety.  

                                                

 

24 Section 51.711(a) generally provides that “[r]ates for transport and termination of 
telecommunications traffic shall be symmetrical, except as provided in paragraphs (b) and (c) of 
this section.”  47 C.F.R. § 51.711(a). 
25 WTT Order, ¶ 12. 
26 Id. ¶ 12 n.48. 



 

dc-420519  7

      
Cheryl A. Tritt 
Frank W. Krogh 
Phuong N. Pham 
Morrison & Foerster, LLP 
2000 Pennsylvania Ave., N.W. 
Suite 5500 
Washington, D.C. 20006  

Counsel to T-Mobile USA, Inc. 

Respectfully submitted,  

/s/ Kathleen O. Ham    

 
  Kathleen O. Ham 
    Managing Director, Federal Regulatory                                                                                    

    Affairs  

  /s/ Harold Salters    

 

  Harold Salters 
    Director, Federal Regulatory Affairs  

  /s/ Daniel J. Menser    

 

  Daniel J. Menser   
    Director, Legal Affairs    

  T-Mobile USA, Inc. 
401 9th Street, N.W. 
Suite 550 
Washington, D.C.  20004  

Date: July 11, 2005   



  

dc-420519  

CERTIFICATE OF SERVICE

  
I, Theresa Rollins, do hereby certify that on July 11, 2005, a copy of the foregoing 

REPLY was served by U.S. mail, postage prepaid, or by electronic mail, as indicated: 

Donald J. Manning 
Todd B. Lantor 
Nextel Partners, Inc. 
4500 Carillon Point 
Kirkland, WA  98033  

Albert J. Catalano 
Matthew J. Plache 
Catalano & Plache, PLLC 
1054 31st Street, NW, Suite 425 
Washington, DC  20007  

Counsel for Nextel Partners, Inc.  

John F. Jones 
CenturyTel, Inc. 
100 Century Park Drive 
Monroe, LA  71211 

Karen Brinkmann 
Stefanie Alfonso-Frank 
Latham & Watkins, LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, DC  20004-1304  

Counsel for CenturyTel, Inc.  

Michael Altschul 
Diane Cornell 
Paul Garnett 
CTIA – The Wireless Association™   
1400 16th Street, N.W. 
Suite 600 
Washington, D.C.  20036  

Luisa L. Lancetti 
Charles W. McKee 
Sprint Corporation 
401 9th Street, NW 
Suite 400 
Washington, DC  20004 

Glenn S. Rabin 
Cesar Caballero 
ALLTEL Corporation 
601 Pennsylvania Avenue, NW 
Suite 720 
Washington, DC  20004  

Russell D. Lukas 
David A. LaFuria 
Lukas, Nace, Gutierrez & Sachs, Chartered 
1650 Tysons Boulevard 
Suite 1500 
McLean, VA  22102  

Counsel for Smith Bagley, Inc.; Midwest 
Wireless Communications; & Easterbrooke 
Cellular  



 

dc-420519  2

 
John T. Scott, III 
Charon Phillips 
Verizon Wireless 
1300 I Street, N.W. 
Suite 400 West 
Washington, DC  20005  

Blair A. Rosenthal 
Robert B. McKenna 
Timothy M. Boucher 
Qwest Corporation 
607 14th Street, N.W. 
Suite 950 
Washington, DC  20005   

Robert Irving 
Leap Wireless International, Inc. 
10307 Pacific Center Court 
San Diego, CA  92121  

Kent Nakamura 
Garnet M. Goins 
Nextel Communications, Inc. 
2001 Edmund Halley Drive 
Reston, VA  20191  

Laura H. Phillips 
Patrick R. McFadden 
Drinker Biddle & Reath LLP 
1500 K Street, NW 
Suite 1100 
Washington, DC  20005-1209  

Counsel for Nextel Communications, Inc.  

Jim Lamoureux 
Gary L. Phillips 
Paul K. Mancini 
SBC Communications, Inc. 
1401 Eye Street, N.W., Suite 400 
Washington, DC  20005 

L. Marie Guillory 
Daniel Mitchell 
National Telecommunications Cooperative 
Association 
4121 Wilson Boulevard, 10th Floor 
Arlington, VA  22203 

Stuart Polikoff 
Stephen Pastorkovich 
Brian Ford 
Organization for the Promotion and 
Advancement of Small Telecommunications 
Companies 
21 Dupont Circle, NW 
Suite 700 
Washington, DC  20036  

Best Copy and Printing, Inc. 
Portals II  
445 12th Street, SW, Room CY-B402 
Washington, DC 20554  

By Email:  FCC@BCPIWEB.COM   

/s/ Theresa Rollins    

 

Theresa Rollins  


